
In  the Matter of David  Berk ley, Departm en t of Labor and Work force Developm ent  
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(Civil Service  Com m iss ion , dec ide d May 1, 2013) 

 

 

David Berkley, a  former  Cla ims Adjudica tor , Disability Determina t ions, with  

the Depar tment  of t he Labor  and Workforce Development  (DOL), appea ls the 

adjustment  of h is leave a llowances due to h is resigna t ion .   

 

By way of background, on  J anuary 1, 2012, Ber kley’s leave ba lances were 

credited, in  relevant  pa r t , a s follows: 105 hours of sick t ime plus 6.25 hours ca r r ied 

forward for  a  tota l of 111.25 hours; and 84 hours of vaca t ion  t ime plus 27 hours 

ca r r ied forward for  a  tota l of 111 hours.  Therea fter , Berkley used 47.5 hours of sick 

t ime, 59.5 hours of vaca t ion  t ime and 19.5 hours of administ ra t ive leave   On May 8, 

2012 Berkley submit ted h is resigna t ion , effect ive May 18, 2012.  As a  resu lt  of h is 

resigna t ion , h is leave ba lances were prora ted to 70 hours of sick t ime and 56 hours 

of vaca t ion leave, leaving h im with  nega t ive balances of 6.25 hours of sick leave and 

4.5 hours of vaca t ion leave.  In  th is regard, it  was determined tha t  since Berkley 

was not  on  the payroll from the 9th  through the 23rd day of the month , he was not  

en t it led to any leave t ime for  the month  of May.  S ee N .J .A.C. 4A:6-1.5(b). 

 

On appea l, Berkley a rgues tha t  the prora t ion  of h is leave t ime was 

incorrect ly ca lcu la ted. In  th is regard, Berkley asser t s tha t  the appoin t ing author ity 

incorrect ly deducted a  fu ll month’s wor th  of leave accrua l for  May, instead of a  half 

month’s wor th  tha t  should have been  deducted pursuant  to N .J .A.C. 4A:6-1.5(b).  

Berkley a rgues tha t  in terpret ing N .J .A.C. 4A:6-1.5(b) to require an  employee to be 

on  the payroll from the 9th  through the 23rd day pena lizes employees like h imself, 

who worked more days than  if he had only worked from the 9th  through the 23rd 

day of the month .  In  th is regard, he notes tha t  there a re only 14 ca lendar  days and 

12 workdays between the 9th  and 23rd day of the month .  However , he worked 18 

ca lendar  days and 14 workdays from May 1
st
 th rough May 18

th
, yet  received no 

prora ted t ime for  May since he was not  on  the payroll from the 9th  through the 23rd 

day of the month .  The appellan t  a rgues th a t  it  is unfa ir  to pena lize h im for  working 

more days dur ing the month  than  the required days, simply because the days he 

worked did not  fa ll between the 9th  and 23rd day of the month .   

 

Addit iona lly, the appellan t  a rgues tha t  the appoin t ing author ity’s 

in terpreta t ion  is illogica l, especia lly when read in  conjunct ion  with  N .J .A.C. 4A:6-

1.2(a ) and N .J .A.C. 4A:6-1.3(a ), which  provide how employees ea rn  leave t ime upon 

appoin tment .  In  th is regard, the appellan t  notes tha t  N .J .A.C. 4A:6-1.2(a ) and 

N .J .A.C. 4A:6-1.3(a ) use vir tua lly the same language as N .J .A.C. 4A:6-1.5(b).  

F inally, Berkley main ta ins tha t  he, and a ll other  employee simila r ly situa ted, 

should be en t it led to a  restora t ion  of any leave t ime tha t  was incorrect ly deducted.  

 



In  response, the appoint ing author ity reitera tes tha t  Berkley’s leave 

a llowances were correct ly ca lcu la ted based on  J une 21, 2011 advice received from 

th is agency.  Specifica lly, it  supplies a  J une 21, 2011 memorandum indica t ing that  

N .J .A.C. 4A:6-1.5(b) was to be st r ict ly in terpreted and therefore, the 9th  through 

the 23rd refer red to a ctua l da tes, and not  t he number  of days worked.  However , the 

advice a lso noted that  the other  pa r t  of the ru le which  indica ted tha t  an  individual 

who worked grea ter  t han  23 days in  the month  wou ld be en t it led to a  fu ll month’s 

worth  of leave t ime, did not  require tha t  the 23 days be served consecut ively.   

 

CONCLUSION  

 

N .J .A.C. 4A:6-1.5(b) provides tha t : 

 

An employee who leaves Sta te service or  goes on  a  leave of absence 

without  pay before t he en d of the ca lendar  year  sha ll have h is or  her  

leave prora ted based on  t ime ea rned, except  tha t  the leave of an  

employee on  a  volunta ry fur lough or  fur lough extension  leave sha ll not  

be a ffected.  An employee who is on  the payroll for  grea ter  than  23 

days sha ll ea rn  a  fu ll month ’s a llowance, and ea rn  one-ha lf month’s 

a llowance if he or  she is on  the payroll from the 9th  through  the 23rd 

day of the month . 

 

In  the instan t  mat ter , Berkley in it ia lly argues tha t  it  is unfair  tha t  he was not  

credited with  any leave t ime for  May since he was not  in  pay sta tus from the 9th  

through the 23rd day of the month , despite having worked more days (14 work 

days, 18 ca lendar  days) than  encompassed in  tha t  t ime per iod (12 work days, 14 

ca lendar  days).  Moreover , Berkley main ta in s tha t  the in terpreta t ion  of N .J .A.C. 

4A:6-1.5(b) is not  consisten t  with  the in terpreta t ions of N .J .A.C. 4A:6-1.2(a ) and 

N .J .A.C. 4A:6-1.3(a ), the sect ions for  prora t ing t ime upon an  in it ia l appoin tment .  

For  example, N .J .A.C. 4A:6-1.2(a ) provides tha t  n ew employees sha ll on ly receive 

one working day for  t he in it ia l month  of employment  if they begin  work on  the 1st  

th rough the 8th  day of the ca lendar  month , and one-ha lf working day if they begin  

on  the 9th  through the 23rd day of the month .  In  In  the Matter of J anet McS loy  

(CSC, decided May 26, 2010), the Civil Service Commission  (Commission) noted 

tha t  N .J .A.C. 4A:1-1.3 defined “days” as “ca lendar  days unless otherwise specified .”  

Therefore, the Commission  found tha t  the “9th” and “23rd” in  th e ru le refer red to 

actua l da tes of the month  and not  number  of days worked and since McSloy was not  

in  pay sta tus from the 9th  through the 23rd, a  fu ll month’s leave a llowance was 

proper ly deducted.  The Commission  a lso noted tha t  even  if the ru le refer red  to the 

number  of days worked, McSloy had only been  in  pay sta tus for  eight  days dur ing 

the month  in  quest ion .  

 

In  the instan t  mat ter , Berkley was in  pay sta tus for  18 ca lendar  days, which  

a re more ca lendar  days than  the t ime per iod encompassed by the 9th  through the 



23rd days of the month .  It  seems pa tent ly unfa ir  to pena lize this employee by not  

providing h im with any prora ted leave t ime for  May, despite working more days 

than  a re encompassed with in the required da tes, simply because the da tes he 

worked were not  with in  those required da tes.  Moreover , N .J .A.C. 4A:6-1.5(b) a lso 

provides tha t  an  employee who works more than  23 days earns a  fu ll month’s 

a llotment  of leave t ime.  In  the J une 21, 2011 memoranda  from th is agency, it  was 

noted tha t  a s long as a n  employee worked grea ter  than 23 days in  the month , the 

employee would be en t it led to a  fu ll month’s wor th  of leave t ime, even  if those 23 

days were not  served consecut ively.  N .J .A.C. 4A:1-1.2(c) provides tha t  the 

Commission  may relax a  ru le for  good cau se in  a  pa r t icu la r  circumstance in  order  to 

effectua te the pu rposes of Tit le 11A, New J ersey Sta tu tes.  Under  the pa r t icu la r  

circumstances presen ted, the Commission  finds tha t  good cause has been  presented 

to relax the provisions of N .J .A.C. 4A:6-1.5(b) and credit  Berkley with  one-ha lf 

month’s a llowance of sick and vacat ion  leave t ime.  The credit ing of 4.38 hours of 

sick leave and 3.5 hours of vaca t ion  leave would st ill leave the appellan t  with  

nega t ive balances of 1.87 hours of sick leave and 1.5 hours of vacat ion  leave. 

 

One mat ter  warrants addit iona l comment .  The wording of N .J .A.C. 4A:6-

1.5(b) may lead to illogica l resu lt s, a s evidenced by the instan t  mat ter .  Therefore, it  

is recommended tha t  N .J .A.C. 4A:6-1.5(b) be reviewed by the Division  of 

Compensa t ion  and Personnel Management  and for  it  to recommend the appropr ia te 

changes to the Commission . 

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be granted.   

 

This is the fina l administ ra t ive determina t ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 


